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I T IS NOT UNCOMMON FOR PROCEEDINGS 
to be brought on behalf of compa-
nies in liquidation for the purposes 
of recovering company property or 

asserting rights held by the company in 
order to ultimately benefit creditors. 

Ordinarily, such proceedings are pros-
ecuted by the appointed liquidator who is 
able on his or her own initiative to decide 
whether proceedings should be com-
menced.1 Sometimes, however, a liquida-
tor refuses or fails to commence (or con-
tinue) proceedings on behalf of the com-
pany in liquidation. In such circumstanc-
es, who then may bring (or continue) 
proceedings on the company’s behalf? 

Standing
The general rule is that for a wrong 

done to a company, the company is the 
proper plaintiff in an action to seek redress 
(the rule in Foss v Harbottle).2 However, 
where a company is in liquidation, the 
liquidator is the appropriate person in 
whom is vested the authority to decide 
whether a company should take or con-
tinue action to recover damages or secure 
other relief for injury done to a company.3 
This is because upon liquidation, both the 
directors and shareholders in general 

meeting cease to have authority to insti-
tute or continue litigation by the compa-
ny.4 Further, where a company has been 
placed in liquidation, the company’s name 
should only be used as plaintiff by direc-
tion of the liquidator.5 

The Courts have held that where a 
liquidator refuses to bring proceedings on 
behalf of a company in liquidation, it is 
open to other persons to bring such 
claims. It has been said that the Court has 
an inherent power to authorise certain 
persons to bring proceedings on behalf of 
a company in liquidation6 (discussed fur-
ther below). Traditionally, the eligible 
class of persons is comprised of “parties 
to the liquidation” – that is, creditors and 
contributories (shareholders) of the com-
pany.7 

The underlying principle for allowing 
creditors and contributories to bring such 
proceedings derives from an analogy with 
the rights of a beneficiary under a trust 
where the trustee fails to institute pro-
ceedings to recover trust assets or debts.8 
In the relatively recent decision of Russell 
and Anor v Westpac Banking Corporation 
and Ors,9 the Full Court of the South Aus-
tralian Supreme Court held that the eligi-
ble class of persons extended to guaran-
tors of the company. 

This extension was said to be justified on 
the basis that the rationale of such applica-
tions was that the failure of a liquidator to 
institute proceedings to recover assets or 
debts of the company ought not to operate 
to the prejudice of the persons in whose 
interests the winding up is carried out and 
who are entitled to benefit from the assets 
of the company.10 

It should also be noted that the Court 
has the power to appoint a receiver in 
cases where it decides to permit proceed-
ings to be commenced and prosecuted in 
the name of a company in liquidation by a 
person other than the liquidator.11

Creditors and contributories may also 
be authorised to commence proceedings 
under the Corporations Act 2001 (the 
Act). For example, the Act contains a 
number of provisions which gives the 
Court statutory jurisdiction to supervise 
the conduct of a liquidator with respect to 
litigation proposed in the name of or on 

behalf of the company.12 Where a liquida-
tor is invited to commence proceedings to 
assert rights of a company and declines to 
do so, an aggrieved creditor or contribu-
tory may make an application under these 
provisions.13 

In addition to those persons mentioned 
above, Part 2F.1A of the Act extends the 
eligible class of persons to include former 
members, persons entitled to be regis-
tered as a member, and officers and 
former officers of the company.14 The Act 
also allows members, former members 
and persons entitled to be registered as a 
member of a related body corporate to 
bring proceedings on behalf of a com-
pany. However, there is some question 
whether Part 2F.1A applies to a company 
in liquidation (see below).

For completeness, it should be men-
tioned that the liquidator also has the 
power to assign a cause of action (being a 
chose in action and hence, property) to a 
third party: s.477(2)(c). (It is beyond the 
scope of this article to discuss the liquida-
tor’s power to do this.)15

The Court’s inherent power
The Court has an inherent power to 

permit proceedings to be taken in the 
name of a company in liquidation upon 
the application of a creditor or contribu-
tory. The existence of such a power was 
confirmed by McLelland J in Aliprandi v 
Griffith Vintners Pty Ltd (in liq),16 where 
his Honour said that “the power of the 
court to order that a creditor or contribu-
tory of a company in liquidation be author-
ised to use the company’s name as a 
plaintiff …  [is] a procedure of respectable 
antiquity and is sanctioned by high author-
ity”.17 In my opinion the Court’s inherent 
power has survived, notwithstanding the 
enactment of Part 2F.1A of the Act (see 
below).

The Court’s approach in such applica-
tions has been described in the following 
terms: “A judge in winding up is the cus-
todian of the interests of every class 
affected by the liquidation. It is his duty 
… to see to it that all assets of the com-
pany are brought into the winding up. In 
authorising proceedings, especially if they 
may or will involve some drain upon the 
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assets, he must satisfy himself as to their 
probable success; where ... they involve 
no possible charge on assets, he will nev-
ertheless be careful to see that any action 
taken in the company’s name under his 
authority is not vexatious or merely 
oppressive”.18

In considering applications by a party 
other than a liquidator to bring proceed-
ings on behalf of a company in liquidation 
the Court takes into account the following 
factors.

Arguable case
The Court needs to consider whether 

the cause of action asserted in the plead-
ings, together with such evidence as is 
relied on in the application, demonstrates 
an arguable case for the relief 
which the proposed litigation 
would seek.19 In Aliprandi, 
McLelland J inquired as to 
whether there was an arguable 
case in support of the claims 
which the applicant wished to 
make, concluding that there 
was no arguable case except in 
one instance. 20 His Honour 
made his inquiry by reference 
to the material which was 
placed before the Court by the 
parties to the application, not 
by reference to a draft plead-
ing.

McLelland J’s formulation was approved 
by the Full Federal Court in Magarditch v 
ANZ.21 In the latter case, the Federal Court 
referred to the decision of Vagrand Pty 
Ltd (in liq) v Fielding,22 where it was said 
that an applicant for leave to proceed 
against a company in liquidation was 
required to satisfy the court that the claim 
had a solid foundation and would give rise 
to a serious dispute, although it was not 
necessary for the applicant to establish a 
prima facie case in the accepted sense.23

It is not necessary for an applicant to 
produce to the Court evidence sufficient 
to establish affirmatively that the pro-
posed proceedings will necessarily be 
successful. The Court is entitled to infer, 
if appropriate, from the evidence before it, 
that additional relevant evidence is likely 
to be or may be available from other 
sources for the hearing.24 Also, every 

application will of course be subject to the 
general prohibition on vexatious and 
oppressive proceedings.25

The liquidator’s attitude to 
the proposed proceedings 
The Court is entitled to have the assist-

ance of the liquidator in making its assess-
ment as to whether an arguable case has 
been demonstrated. The Court will nor-
mally give weight to the liquidator’s view.26 
In Partnership Pacific Ltd v Aliprandi,27 
the Court said that for the application to 
succeed, more must be shown than the 
simple provision of an indemnity in the 
liquidator’s favour. In particular, if the liq-
uidator is of the view that the proposed 
litigation is soundly based, but he cannot 

pursue it because of absence of funds, a 
court will be more disposed to permit 
proceedings by a contributory in the com-
pany’s name than if the liquidator has 
decided that there is no reasonable foun-
dation for the claim.

Practical considerations
In addition to the above matters, the 

Court needs to be satisfied that practical 
considerations support the initiation of 
the proceedings. Typically, the applicant 
offers to indemnify the company in liqui-
dation and the liquidator in respect of the 
proceedings, and to conduct the proceed-
ings in such a fashion that liability to pay 
costs is undertaken by the applicant rath-
er than the company to the extent that it 
is possible to do so. In particular, the 
Court will wish to be satisfied that:
❑ the assets of the company in liquidation 
are not put at risk by the proceedings; 

and
❑ the liquidator is not exposed to person-
al liability without proper protection.

The Court may also have regard to the 
risks which the litigation poses for 
the other party (or parties), given that the 
plaintiff is a company in liquidation, 
the assets of which are to be protected. To 
this end, the Court may require that the 
person who conducts the litigation gives 
an indemnity supported by security for 
the benefit of the company and the liqui-
dator, and perhaps also security for costs 
to protect the other party to the litiga-
tion.28 

It may also be possible for the Court to 
make an order permitting the liquidator 

to be excused from the proposed proceed-
ings, in order to protect the liquidator 
from personal liability for such proceed-
ings.29 In that regard, it should be noted 
that there is no legitimate basis (except 
where the liquidator has been guilty of 
misconduct) on which a costs order could 
be made against the liquidator personally 
in proceedings between the company and 
a third party, to which the liquidator is not 
a party. Similarly, there is no principle to 
justify the making of an order for costs 
against a liquidator who is not a party, 
where the court authorised the use of the 
company’s name in proceedings by some 
other person.30 

Derivative action under 
Part 2F.1A of the Act

Part 2F.1A of the Act provides for a 
statutory derivative action and supplants 

“Good faith will be relatively easy for the applicant to 

demonstrate where the application is made by a current 

shareholder and the derivative action seeks recovery of 

property so that the value of the applicant’s shares would 

be increased.”



the general law exceptions to the rule in 
Foss v Harbottle.  In NSW there is differ-
ing opinion as to whether Part 2F.1A 
applies to companies in liquidation, 
although the balance of authority sug-
gests that it does.31 The dissenting view is 
that of Justice Einstein in BL & GY Inter-
national Co Ltd v Hypec Electronics Pty 
Ltd.32 The view that Part 2F.1A does apply 
to a company in liquidation is supported 
by the fact that ss.236 and 237 apply to a 
“company”, which is defined in s.9 of the 
Act to include a company in liquidation. In 
the absence of a clear statutory provision 
to the contrary, Part 2F.1A would seem 
therefore to apply to a company in liquida-
tion. 

Satisfy requirements
Sub-section 237(2) of the Act provides 

that the Court must grant the application 
to bring proceedings on behalf of a com-
pany if it is satisfied of certain matters. 
The applicant bears the onus of satisfying 
the Court that, on the balance of probabil-
ities, those requirements have been ful-
filled.33 The requirements were discussed 
in detail by his Honour Justice Palmer in 
the recent decision of Swansson v R A 
Pratt Properties Pty Ltd and anor34 and are 
summarised below:

Probable that company will not itself 
bring proceedings
In most cases this should be easy to 

establish as the liquidator will have indi-
cated a reluctance to bring proceedings 
on behalf of the company in liquidation.  
However, where there is no clear-cut and 
authoritative refusal by the company to 
take specific proceedings after a proper 
request to do so by or on behalf of the 
applicant, the applicant bears the onus of 
establishing that in all of the relevant cir-
cumstances actual refusal or the probabil-
ity of refusal, is to be inferred.35

Applicant is acting in good faith
In Swansson, Palmer J was of the view 

that there are at least two interrelated fac-
tors which the courts will always consider 
in determining whether the good faith 
requirement of s.237(2) (b) is satisfied.36 
The first is whether the applicant honestly 
believes that a good cause of action exists 
and has a reasonable prospect of success. 
Whether the applicant honestly holds 
such a belief would not simply be a matter 
of bald assertion: the applicant may be 
disbelieved if no reasonable person in the 
circumstances could hold that belief. 

The second factor is whether the appli-
cant is seeking to bring the derivative suit 
for such a collateral purpose as would 
amount to an abuse of process. Good faith 
will be relatively easy for the applicant to 
demonstrate where the application is 
made by a current shareholder and the 
derivative action seeks recovery of prop-
erty so that the value of the applicant’s 
shares would be increased. However, 

where the applicant is a former share-
holder or officer with nothing obvious to 
gain by the success of the derivative 
action, the Court will scrutinise carefully 
the purpose for which the derivative 
action is said to be brought.

Best interests of the company
Section 237(2)(c) requires the court to 

be satisfied, not that the proposed deriva-
tive action may be, appears to be, or is 
likely to be, in the best interests of the 
company but, rather, that it is in its best 
interests.37 The requirement under this 
limb requires the applicant to establish, 
on the balance of probabilities, a fact 
which can only be determined by taking 
into account all of the relevant circum-
stances. 

According to Palmer J, such an inquiry 
will normally require the applicant to 
bring forward evidence at least to the fol-
lowing matters:
❑ evidence as to the character of the com-
pany; that is, whether the company is a 
small proprietary company, and so on;
❑ evidence as to the business of the com-
pany, if any, so that the effect of the pro-
posed litigation may be appreciated;
❑ evidence enabling the court to form a 
conclusion whether the substance of the 
redress which the applicant seeks to 
achieve is available by a means which 
does not require the company to be 
brought into litigation against its will; 
and
❑ evidence as to the ability of the defend-
ant to meet at least a substantial part of 
any judgment in favour of the company in 
the proposed derivative action so that the 
court may ascertain whether the action 
would be of any practical benefit to the 
company.

Sub-section 237(3) sets out a number of 
rebuttable presumptions that granting 
leave is not in the best interests of the 
company. For example, where it is estab-
lished that the proceedings are by the 
company against a third party and the 
company has decided not to bring the 
proceedings. However, it is doubtful if 
these rebuttable presumptions apply to a 
company in liquidation.38

Serious question to be tried
If the applicant is applying for leave to 

bring proceedings, sub-section 237(2)(d) 
provides that the applicant must demon-
strate that there is a serious question to 
be tried. 

There is no definition of the expression 
“serious question to be tried” in the Act.  
However, in Swansson the Court held that 
the applicant has the same relatively low 
threshold to surmount as in the case of 
an application for an interlocutory injunc-
tion.39

In summary, practitioners should 
always remember that although there are 
general considerations which a Court will 
take into account in determining whether 
to grant permission to a party to bring 
proceedings, each case will ultimately 

turn upon its own facts. Importantly, the 
Court will need to be satisfied that the 
proceedings are not oppressive or vexa-
tious, that the assets of the company (if 
any) are not put at risk and the liquidator 
is not exposed to personal liability. ❑
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